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It was less than a decade ago — dur- 
ing the Vietnam years— that the peo- 
ple of our country began to become 
aware of the twin phenomena on a na- 
tional scale of so-called investigative 
reporting and an adversary press — that 
is, a press adversary to the executive 
branch of the federal government. 
And only in the two short years that 
culminated last summer in the resigna- 
tion of a President did we fully realize 
the enormous power that an investiga- 
tive and adversary press can exert. 

The public opinion polls that I have 
seen indicate that some Americans 
firmly believe that the former Vice 
President and former President of the 
United States were hounded out of of- 
fice by an arrogant and irresponsible 
press that had outrageously usurped 
dictatorial power. And it seems clear 
that many more Americans, while ap- 
preciating and even applauding the 
service performed by the press in ex- 
posing official wrongdoing at the high- 
est levels of our national government, 
are nonetheless deeply disturbed by 
what they consider to be the illegiti- 
mate power of the organized press in 
the political structure of our society. It 
is my thesis that, on the contrary, the 
established American press in the past 
10 years, and particularly in the past 
two years, has performed precisely the 
function it was intended to perform by 
those who wrote the First Amendment 1 
of our Constitution. I further submit 
that this thesis is supported by the rel- 
evant decisions of the Supreme Court 
Surprisingly, despite the importance 
of newspapers in the political and so- 
cial life of our country, the Supreme 
Court has not until very recently been 
called upon to delineate their constitu- 
tional role in our structure of govern- 
ment 

Our history is filled with struggles 
over the rights and prerogatives of the 
press, but these disputes rarely found 
their way to the Supreme Court. The 
early years of the Republic witnessed 
controversy over the constitutional va- 
lidity of the short-lived Alien and Sedi- 
tion Act, but the controversy never 
reached the Court. In the next half 
century there was nationwide turmoil 
over the right of the organized press 



to advocate the then subversive view 
that slavery should be abolished. In Il- 
linois a publisher was killed for pub- 
lishing abolitionist views. But none of 
this history made First Amendment 
law because the Court had earlier 
held that the Bill of Rights applied 
only against the federal government, 
not against the individual states. 

With the passage of the Fourteenth 
Amendment, the constitutional frame- 
work was modified, and by the 1920s 
the Court had established that the pro- 
tections of the First Amendment ex- 
tend against all government— federal 
state, and locaL 

The next 50 years witnessed a great 
outpouring of First Amendment litiga- 
tion, all of which inspired books and 
articles beyond number. But, with few 
exceptions, neither these First Amend- 
ment cases nor their commentators 
squarely considered the Constitution’s 
guarantee of a free press. Instead, the 
focus was on its guarantee of free 
speech. The Court’s decisions dealt 
with the rights of isolated individuals, 
or of unpopular minority groups, to 
stand up against governmental power 
representing an angry or frightened 
majority. The cases that came to the 
Court during those years involved the 
rights of the soapbox orator, the non- 
conformist pamphleteer, the religious 
evangelist. The Court was seldom 
asked to define the rights and privi- 
leges, or the responsibilities, of the or- 
ganized press. 

In very recent years cases involving 
the established press finally have be- 
gun to reach the Supreme Court, and 
they have presented a variety of prob- 
lems, sometimes arising in complicated 
factual settings. 

In a series of cases, the Court has 
been called upon to consider the limits 
imposed by the free press guarantee 
upon a state’s common or statutory 
law of libel. As a,result of those cases, 
a public figure cannot successfully sue 
a publisher for libel unless he can 
show that the publisher maliciously 
printed a damaging untruth. 

The Court has also been called upon 
to decide whether a newspaper re- 
porter has a First Amendment privi- 
lege to refuse to disclose his confiden- 
tial sources to a grand jury. By a di- 
vided vote, the Court found no such 
privilege to exist in the circumstances 
of the cases before it. 

In another noteworthy case, the 
Court was asked by the Justice Depart- 
ment to restrain publication by the 
New York Times and other newspa- 
pers of the so-called Pentagon Papers 
The Court declined to do so. 

In yet another case, the question to 
be decided was whether political 
groups have a First Amendment or 
statutory right of access to the feder- 
ally regulated broadcast channels of 
radio and television. The Court held 
there was no such right of access. 

Last term the Court confronted a 
Florida statute that required newspa- 



pers to grant a “right of reply" to po- 
litical candidates they had criticized. 
The Court unanimously held this stat- 
ute to be inconsistent with the guaran- 
tees of a free press. 

It seems to me that the Court's ap- 
proach to all these cases has uniformly 
reflected its understanding that the 
free press guarantee is, in essence, a 
structural provision of the Constitu- 
tion. Most of the other provisions in 
the Bill of Rights protect specific liber- 
ties or specific rights of individuals: 
freedom of speech, freedom of wor- 
ship, the right to counsel, the privilege 
against compulsory self-incrimination, 
to name a few. In contrast, the free 
press clause extends protection to an 
institution. The publishing business is, 
in short, the only organized private 
business that is given explicit constitu- 
tional protection. 

This basic understanding is essen- 
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tial, I think, to avoid an elementary er- 
ror of constitutional law. It is tempting 
to suggest that freedom of the press 
means only that newspaper publishers 
are guaranteed freedom of expression. 
They are guaranteed that freedom, to 
be sure, but so are we all, because of 
the free speech clause. If the free 
press guarantee meant no more than 
freedom of expression, it would be a 
constitutional redundancy. Between 
1776 and the drafting of our Constitu- 
tion, many of the state constitutions 
contained clauses protecting freedom 
of the press while at the same time 
recognizing no general freedom of 
speech. By including both guarantees 
in the First Amendment, the Founders 
quite clearly recognized the distinction 
between the two. 

It is also a mistake to suppose that 
the only purpose of the constitutional 
guarantee of a free press is to insure 
that a newspaper will serve as a neu- 
tral forum for debate, a “market place 
for ideas," a kind of Hyde Park corner 
for the community. A reiated theory 
sees the press as a neutral conduit of 
information between the people and 
their elected leaders. These theories, 
in my view, again give insufficient 
weight to the institutional autonomy of 
the press that it was the purpose of 
the Constitution to guarantee. 

In setting up the three branches of 
the federal government, the Founders 
deliberately created an internally com- 
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“27ie America!^ press 
in the past 10 years , 
and particularly in the 
past two years , has 
performed precisely the 
function it was intend- 
ed to perform hy those 
who wrote the First 
Amendment* 



petitive system. As Mr. Justice Bran- 
dels once wrote: “The [Founders’] pur- 
pose was, not to avoid friction, but, by 
means of the inevitable friction inci- 
dent to the distribution of the govern- 
mental powers among three depart- 
ments, to save the people from au- 
tocracy.” 

The primary purpose of the constitu- 
tional guarantee of a free press was a 
similar one: to create a fourth institu- 
tion outside the government as an ad- 
ditional check on the three official 
branches. Consider the opening words 
of the free press clause of the Massa- 



chusetts Constitution, dratted toy Joton 
Adams: 

‘The liberty of the press is essential 
to the security of the state." 

The relevant metaphor, I think, is 
the metaphor of the fourth estate. 
What Thomas Carlyle wrote about the 
British government a century ago has 
a curiously contemporary ring: 

“Burke said there were Three Es- 
tates in Parliament; but, in the Report- 
ers’ Gallery yonder, there sat a Fourth 
Estate more important far than they 
alL It is not a figure of speech or witty 
saying; it is a literal fact — very mo- 
mentus to us in these times." 

For centuries before our Revolution, 
the press in England had been li- 
censed, censored, and bedeviled by 
prosecutions for seditious libel The 
British Crown knew that a free press 
was not just a neutral vehicle for the 
balanced discussion of diverse ideas. 
Instead, the free' press meant organ- 
ized, expert scrutiny of government. 
The press was a conspiracy of the in- 
tellect, with the courage of numbers. 
This formidable check on official 
power was what the British Crown had 
feared — and what the American 
Founders decided to risk. 

It is this constitutional understand^- 
ing, I think, that provides the unifying 
principle underlying the Supreme 
Court’s recent decisions dealing with 
the organized press. 

Consider first the libel cases. Offi- 
cials within the three governmental 
branches are, for all practical pur- 
poses, immune from libel and slander 
suits for statements that they make in 
the line of duty. This immunity, which 
has both constitutional and common 
law origins, aims to insure bold and 
vigorous prosecution of the public’s 
business. The same basic reasoning ap- 
plies to the press. By contrast, the 
Court has never suggested that the 
constitutional right of free speech 
gives an individual any immunity from 
liability for either libel or slander. 

In the cases involving the newspaper 

4 

reporters’ claims that they had a con - 
stitutional privilege not to disclosf.: 
their confidential news sources to I 
grand jury, the Court rejected $hi. 
claims by a vote of five to four, or 
considering Mr. Justice Powell’s cph 
curring opinion, perhaps by a vote a 
four and a half to four and a half. Bn 
if freedom of the press means simpt 
freedom of speech for reporters, thi 
question of a reporter’s asserted righi 
to withhold information would hayi 
answered itself. None of us — as inm 
viduals — has a “free speech" right to 
refuse to tell a grand jury the identity 
of someone who has given us informa 
tion relevant to the grand jury’s legit 
mate inquiry. Only if a reporter is \ 
representative of a protected institi 
tion does the question become a cliff ei 
ent one. The members of the Court di* 
agreed in answering the question, bu 



the question did not answer itseli. 

The cases involving the so-calle* 
“right of access’’ to the press raise* 
the issue whether the First Amend 
ment allows government, or indeed ri 
quires government, to regulate tto 
press so as to make it a genuinely fai 
and open “market place for ideas.' 
The Court’s answer was “no" to botJ 
questions. If a newspaper wants J Jx 
serve as a neutral market place for de 
bate, that is an objective which it. i 
free to choose. And, within limits, tha 
choice is probably necessary to cone 
mercially successful journalism. But 1 
is a choice that government canno 
constitutionally impose. 

Finally the Pentagon Papers case it 
volved the line between secrecy an» 
openness in the affairs of government 
The question, or at least one questiou r 



was whether that line is drawn by th/ 
Constitution itself. The Justice Depart 
ment asked the Court to find in thr 
Constitution a basis for prohibiting th 
publication of allegedly stolen govern 
ment documents. The Court could fin* 
no such prohibition. So far as thi; 
Constitution goes, the autonomou 
press may publish what it knows, agj 
may seek to learn what it can. 

But this autonomy cuts both waya 
. The press is free to do battle agains 
secrecy and deception in governmenl 
But the press cannot expect from th 
Constitution any guarantee that it wij 
succeed. There is no constitution^ 
right to have access ta particular gou 
ernment information, or to requir 
openness from the bureaucracy. Th 
n public’s interest in knowing about it 
government is protected by the guai 
antee of a free press, but the protei 
tion is indirect The Constitution itsel 
is neither a Freedom of Informatioi 
Act nor an Official Secrets Act 

The Constitution, in other words, ei 
tabishes the contest, not its resoli 
tion. Congress may provide a resoli 
tion, at least in some instance* 
through carefully drawn legislator 
For the rest, we must rely, as so ofte) 
in our system we must, on the tug an* 
pull of the political forces in America* 
society. 

Newspapers, television networks an* 
magazines have sometimes been outn 
geously abusive, untruthful, arrogan 
and hypocritical. But it hardly follow 
that elimination of a strong and indi 
pendent press is the way to eliminat 
abusiveness, untruth, arrogance or hi 
pocrisy from government itself. 

It is quite possible to conceive of th 
survival of our Republic without an ai 
tonomous press. For openness and hoi 
esty in government, for an adequat 
flow of information between the pel 
pie ahd their representatives, for a sui 
ficient check on autocracy and desp* 
tism, the traditional competition bi 
tween the three branches of goveri 
ment, supplemented by vigorous polit 
cal activity, might be enough. 

The press could be relegated to th 
status of a public utility. The guar*! 
tee of free speech would presumab] 
put some limitation on the regulatio 
to which the press could be subjects 
But if there were no guarantee of 
free press, government could convei 
the communications media into a nei 
tral “market place of ideas.” Newspi 
pers and television networks couL 
then be required to promote contempi 
rary government policy or current m 
tions of social justice. 

Such a constitution is possible; I 
might work reasonably well. But it i 
not the Constitution the Founder 
wrote. It is not the Constitution tha 
has carried us through nearly two cei 
turies of national life. Perhaps our 111 
erties might survive without an indi 
pendent established press. But th 
Founders doubted it, and, in the yea 
1974, 1 think we can all be thankful fo 
their doubts. 



